
advantage of the lower rates.~

II. Terms and conditions

A. The cable operator's position that Terms and conditions
of Leased Access Should not be Established by the
Commission is contrary to the Plain Lanquaqe of the
Statute

Several cable operators urge that the Commission not

establish reasonable terms and conditions, but rather leave terms

and conditions to negotiations between the operators and

programmers. 57 This approach is contrary to the language of the

1992 Cable Act, the Act's legislative history and the experience

with leased access to date.

The plain language of the 1992 Cable Act mandates that the

Commission establish reasonable terms and conditions.

Subparagraph 612(c) (4) (A) (ii) gives the FCC authority to

"establish reasonable terms and conditions" for commercial leased

access. 58 Section 612(c) (4) (B) requires that "within 180 days

after the date of enactment of this paragraph, the Commission

shall establish rules ... for establishing terms and conditions

56

57

CFA at n. 171.

CRB at 66-67.

58 1992 Cable
532 (c) (4) (A) (ii).

Act § 612 (c) (4) (A) (ii) ,
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47 u.S.C. §



under subparagraph (A) (ii) • ,,59 When these two subparagraphs are

read together, it is clear that the FCC must establish reasonable

terms and conditions, and that it cannot leave the establishment

of terms and conditions to negotiations between the cable

operator and the lessees.

The legislative history of the 1992 Cable Act further

supports the proposition that Congress intended the FCC to

affirmatively establish reasonable terms and conditions, rather

than rely on cable operators and lessees to negotiate terms and

conditions. The Senate Report attributes the failure of the 19B4

Act, in part to the need for the programmer

[T]o negotiate many elements -- a reasonable rate for
access and then for billing and collection and then
reach an agreement on key terms and conditions, for
example, tier and channel location. 60

The Report goes on to note that the Commission:

(S]hall establish reasonable terms and conditions of
access. By involving the FCC before leases are
negotiated, programmers will know the parameters of an
agreement, increasing certainty and the use of these
channels. 61

Negotiation cannot be relied on as a means of arriving at

reasonable terms and conditions because of the inequality of

bargaining power between lessees and cable operators. Would-be

program lessees have no good sUbstitutes for leased access

channels -- especially if they want to lease an entire channel.

59 1992
532 (c) (4) (B) •

Cable Act § 612 (c) (4) (B) , 47 u.s.C. §

60

61

1991 Senate Report at 31-32.

rd. at 32 (emphasis added).
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Cable operators, however, can use the channels for their own

purposes until an agreement to lease the channel is reached. 62

The cable operator's ability to use unleased channels, combined

with the fact that lessees compete with the cable operator's

affiliated programming for viewers, mean that cable operators

have little incentive to negotiate reasonable terms and

conditions.

Experience has shown that negotiation has not worked. In

the eight years between the 1984 Act and the 1992 Act,

negotiation failed to result in significant leased access. The

House Report found that:

[T]he principal reason for [the failure of leased
access] is that the Cable Act empowered cable operators
to establish the price and conditions for use of leased
access channels.... The FCC stated in the FCC Cable
Report . . . that some cable operators have established
unreasonable terms, or in some cases, simply refused to
discuss the issue of leased access with potential
lessees. The Committee is concerned that cable
operators have financial incentives to refuse leased
access channel capacity to programmers whose services
may compete with services already carried on the cable
system, especially when the cable operator has a
financial interest in the programming services it
carries.~

Similarly, the Senate Report found that leaving cable operators

to establish the terms and conditions had resulted in the denial

of access. M

Finally, if there is any doubt that cable operators would

1984 Cable Act § 612(b) (3).

1992 House Report at 39.

1991 Senate Report at 31 (quoting testimony of Preston
Padden) .
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attempt to impose unreasonable terms and conditions on lessees,

that doubt is dispelled by the proposals made in the comments in

this proceeding. For example, some cable operators want to

require payment of the full amount in advance for use of access

channels. 65 To require a prepayment of the full amount of the

use of the channel is unreasonable. This is the equivalent of

requiring a renter to pay the full amount of a lease up-front.

While CME does not object to requiring a reasonable advance

payment or bond, to require the full amount or an unreasonably

high deposit creates a barrier to entry and defeats the purpose

of the leased access provision.

Another unreasonable condition urged by some cable operator

is that "cable operators should be permitted to require higher

technical quality than what is accepted for PEG channels." M

This requirement is unnecessary. If a channel is beset by

technical difficulties, no one will watch it. Thus, this is an

instance in which the marketplace can be relied on to regulate

the quality of programming.

Moreover, higher technical standards can be used to defeat

the Congressional goal of increasing the use of leased access.

High technical standards would serve as a barrier to entry, in

particular for non-profit programmers that cannot afford the

CIC at 48.

continental at 85.
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equipment necessary to meet the higher technical standard. 67

III. Dispute Resolution

A. The Special Relief Provisions Recommended by the Cable
operators are not Expeditious Enouqh

The cable operators do not support the NPRM's proposal for

expediting dispute resolution, and instead recommend utilizing

the cable television special relief procedures available under 47

C.F.R. § 76.7. 68 CME does not believe that the existing special

relief procedures set forth in Section 76.7 are suitable for

disputes involving leased access. The response time allowed

under section 76.7 totals 50 days (30 days for opposition and 20

days for reply) compared to the 10 to 15 day response time

proposed in the NPRM. Thus, the effect of adopting the cable

operators' proposal would be to delay access.

Cable operators further oppose the implementation of oral

rulings in emergency situations. For example, TCI and Time

Warner assert n[i]t is frankly difficult to conceive of what

situations involving leased access programming would require

, emergency treatment.' We can think of none. ,,69 We think they

lack imagination. It is easy to think of situations where time

is of the essence: a political candidate seeking to present his

or her views to the pUblici a live concerti a sporting eventi

and a holiday special are just a few examples of programs that

67

68

69

See NATOA at 94.

47 C.F.R § 76.7 (1992)i continental at 87i TCI at 77.

TCI at 79i Time-Warner at 105.
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could become stale if disputes over access are not resolved

quickly.

In addition to oral rUlings, access at the user's terms and

conditions should be granted if the Commission fails to resolve a

dispute in 30 days. The cable operators oppose such a provision,

stating that there is no need for requiring access prior to a

commission decision. 70 If access is permitted, however, the

cable operators' contend that it should be at the operator's

terms and conditions. without access at the user's terms and

conditions, the cable operators have an incentive to delay, and

no incentive to negotiate. 71 Establishment of an escrow account

or reasonable bond would shield the operators from financial risk

in such situations.

CME also supports the use of Alternative Dispute Resolution

(ADR) to resolve conflicts concerning leased access. 72 Use of

ADR could expedite dispute resolution, as well as lessen the

demands on the Commission's resources and the parties' resources

that would result from a traditional administrative proceeding.

Since ADR is consensual, if one party had reservations, ADR would

not be undertaken.

IV. Other points Requirinq Reply

A.

70

71

72

Reportinq Requirements are Essential for Reqular
Evaluation of commercial Leased Access.

continental at 89.

See Comments of the Dispute Resolution Group.
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Some cable operators argue that the Commission can assess

any implementation problems with leased access simply by

monitoring complaints on a regular basis. For example, TCI

states: "it is premature to adopt an elaborate reporting system,

which would only add to the regulatory burdens and costs of cable

companies imposed by the Act. ,,73

A reporting requirement, however, would not impose

significant burdens on cable operators. Moreover, a reporting

requirement is the only way to ensure that congress' goals for

leased access are fulfilled. In the past, the complaint

procedure has not provided an effective means of monitoring

leased access use.~ Even with a streamlined complaint

procedure, monitoring complaints does not provide the information

critical for evaluating whether leased access is working, ~,

the percent of leased access capacity being used, the amount of

leased access be non-profits. Finally, it is not correct to

infer from the absence of complaints that leased access is

effective. certain types of users might never file complaints.

As emphasized by CFA, "[i]t is likely that the non-profit

73 TCI at 77 n.45.

~ For example, even though there is widespread
acknowledgment that leased access has not worked well, few
complaints were filed in the District Courts. This is because
the process was so stacked against the Complainant that it was
not worth filing a complaint. Donna N. Lampert, Cable Television
Leased Access, A Report of the Annenberg Washington Program,
communications Policy Studies, Northwestern University, at 4.
Since the commission has not yet adopted dispute resolution
procedures, it is too soon to tell whether the presence or
absence of complaints is meaningful.
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programmer with limited resources may not be able to file and

pursue a complaint against a cable operator. ,,75

B. The Waiver Exception suqqested by the Cable Operators
in Hardship situations Would Violate the Act.

Some cable operators recommend a provision that would waive

the requirement of leased access for operators experiencing

financial hardship. For example, crc states: "Though not

discussed in the Notice, there may be situations where

enforcement of the Commission's leased access rules will create a

hardship for the operator and subscribers. The Commission should

provide for a waiver of the rules or some other form of special

relief. ,,76

Not only is such a proposal beyond the scope of the Notice,

but the Commission lacks any authority to provide for such a

waiver. Section 612(b) (1) mandates that a certain percentage of

channels must be set aside for leased access. TI section

612(b) (3) further permits cable operators to use channels set

aside if there is no demand for leased access. n The clear

75

76

CFA at 155.

crc at 49, Cox at 45.

TI 1992 Cable Act § 612(b) (1), 47 U.S.C. § 532(b) (1) (36-to­
54 channel system to designate ten percent of channels not
otherwise required for use by federal law or regulation; 55-to­
100 channel system to designate 15 percent of channels not
otherwise required for use by federal law or regulation; over-100
channel system to designate 15 percent of all channels).

n 1984 Cable Act § 612(b)(3), 47 U.S.C. § 532(b)(3), "A
cable operator may use any unused channel capacity designated
pursuant to this section until the use of such channel capacity
is obtained, pursuant to a written agreement, by a person
unaffiliated with the operator."
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implication of this provision is that when there is demand for

leased access, the cable operator must relinquish its own use. 79

Congress did not provide for a waiver of the requirement that

cable systems offer leased access, and the Commission has no

authority to grant any.

CONCLUSION

CME urges the Commission to reject the unreasonable comments

of the cable operators and to implement the leased access

provisions so as to provide a genuine outlet for diverse

programming as Congress intended.
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79 1984 Cable Act § 612 (b) (1) (E), 47 U.S.C. § 532 (b) (1) (E).
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•
J'l'll,llry 22. 1992

Mli. Donna Starcy, S.~retl~r~

',de,..! Commul"lltatlon. Commissiol'l
'919 M Sttte~4 NW
WashIngton OC 205$4

Dear Ms. Se",ey~

The Ftdtral Communications Commission hli requested Cll,lbflc commet\t on
wheth" it should estiblish ptefer,nC;.1 leased .eet.. ch.nnel rates fot non·
J)rofit programmer. (NPRM parlgraph '53.~ Call'ornia Newsreel would rJke to
.n~ourige thl FCC to Insure that leated ,ec:esJ ch.nnels will be Iv,lIabfe for
non·proflt purposes by e$t~bll'hi"i lueh ~(tf,r."tial rates.

AI we .r. Iwept Into. new teJeeomm\lnie.-ticm, ef•• his imperative that non·
profit orglniutiOl'lt have equal,ccess to the.. new techno'ogle,l opportunities.
More thin , &0 yeari ago, ~lt)(l$ dt Tocqueville rlmatk'~ that what made
American democracy unique and vigorou$ Wfl the proliferation of non profit,
volul'Itlry ,"oelation,. Mot" recentlv. In Eutem euro~e, thl Importance Of a
Clvi~ Sector, non-commercIa. and non·gov~rnmll'\t.' has been emphllSiztd. In
tN. country, the ntld for a strong infrl$truCtur• to support economic 9rowth
hot egaln tmph\t$ized the vit.1 contribt,rtlon of the non,pfofit sector to CUf
nation', formar and inrQrmation edl,lcatIM.

Just nIt has Ion; be.." government policy to ,uppon non-profit ofgani:,(ions
through non-profit pOt'.1 ratll and tlx-exemptlons. special pl'ovitions must be
mad. to Insurt ,hat a vigorous non·ptofit aee,or can JUfVive ,nO f1oufl$h In the
Information Age, Prtferentill IflNd iJCCtU channel retes .r. "bold Joel
neC:'..41ry tttp towards ,ltowing non-p(ofrt In$tit....tiol'l. to txplOfO tht full
potenti,I of new tefe(lC)mmunlclItions teehnologitt for providil'lQ divtfSe, Public:
service prog,~mmlng,

I am Director Df C.lifornl. Newsreel, • non-profit, tu·,~empt organizatiOns
which for mort th"n 25 Velr, hiS diStributed educlcional films Ind videos to
l'Ilgh Ul'IOol" college, tnd publio libr,ritl. During these vears, we have focused
0'" reT,aslng cl,dturallv di".rse eduoational material whose r'n.rke" are too 5m~1I

Of too nascent to Interest commercial distributors.

Wt .r, l'\OW ,.ger to tarry ,his work into 'h. fiber OQtlo Age W establll~i"g

new non-profit networks Ind IOCil chann.I, whleh CDn addrnl I number cf
","met communications needl. Tn_ er, of cabl, ,buI"ld4nCe c.n now d,flnitlvelv
be 51id to h~v. provided more cho!¢t than drversitv. Arn,ring1y, ther.af. Ifill
no n,tlOf'lil program services devoted to such fopic, as creative 8~ing. reeovery,
bi-Iit'lgual educttion ,nd eSl, -ready to worK.· .tc. P8$' focus on .ttt.etine
member. al"ld underwriting ,upport has prevented it from meeting the f"Ieede of
manv \lnder-utv.d audl~nces. One 1$ particulatly struck 1:1", the liilck of
conJi,t,,,t ",rogrammlng for Amertc,', Increulngty multi'Cl,Jltural population.

The emergence of \h$$~ new Iltefnlti\te $ervlces will depend on the their ,bllity
to gain aeccn (0 cnanneli It affordable fatn. California Nt.wsreel and ather
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non-orotic .gl~1 ,xlst "rlc:l"ty to provide pub11c; services Which are I'ot commercl.nv viable and
whr~h therefor. cannOt be Isked to Gompett with commer~I.1 ventures for limited channtl
~'p'elty. tong..." mlndettd "Ie'Net Ieee,,· to inlVf. I diversitY of Ir'lformation for I div.fS.
I'ublic. True diverattv ClMot be achieved if it r••triet.d to diversity among the only commerc:leny
viebl.. l d ,«,ss, like the ,.,t of 'hi expending telecommunications universe, n'll,Ist have
,p.ee "rvld for Important ,",on-commercial, pubt!!;: ••rvlce obJ,ctivtI .. well. Therefore, I
encourag. tho FCC to establish thea. essential prefer,ntlal leasect 8eeeiS fltes for non-profit
Pl'OQr.mmtrs.

Yovr$ Ij~relVI

~~
lawrence Oar,ssa
Oirector
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'"ICIt!ifilllitIlm"I"(II(II

Mt. DI"'" rll'~~. Suut,,,'f4""1 e."'.II".i~';lu,C,ffH,du/llPJ
un M Itru t, ~w

" •• ,uu•• Wu1f/ftlt"'l P,C:. 10'~4
t<t .~ Ww"I/1"",I''''
~hl& , 111:11,11 '060~ REt CttdUnenu Oft MM Dockfl '20.266
'''~''''"ti' .....m Jal1\1a"" 14; 1992
".ell",'" '" , .. aI H or- ,¥.. ...... ...... Dear Ms. 5el1'qr,
t-'r'''' """"'" $"",""'"w.....·~ IMer .
'.I.~...~ I'i In , ... ' The pee ha, requated commertt ~n whetl\e, it 5hcl\11d tt',bllfh .
e..,II,.,••1* ... ,••~ prfl.ttrdi_l1e,SQd .~. channel rattllor nQt.to:'''j;)rolit prOF'.~er.,

The Vidto D.ta 'aNe wit, t.he PeC to Mt preferential rates (or those
orSlNlltions that have been created to ptod\l~ .tld 'upport alternative
media sources.

Ala producer a2\d di.tr1b~tor 01 fLon-cottLmttci.l ir\dep.ttdent wdto
prod\JCtjONI dw Video nat. 8ank 11. part of .1.rs~ network of
or8..~.l!atioN and eoJ1ectlve. fottned atO\U'\d the principle 01 making the
.dvance$ of out tlchnolopcallgl "tv, the t\etds of everyone. Resulatin.
cost. fr;rt lea~ed .C(~SS chaN'\lls wo,,*ld be an {lttpOr':41nt .tep towards
democratizil'\1 ICCfS! to television,

COlrJl'etdal f\tMork. are Ineap,bl. of including the voice. of 10(al ideas
Ind IntormaHon, I1'ld nau present. the voices of \lnder·stfv.d
communititi,s. Not..tor.prolit and l~.l o1,anizati(Jnt are unIquely c,pab:.
of IT\eetit\8 thes. netds.

COl'\Ft£S mandated '1eaHd access" chaMfls wow.;,laUow tor the
.xpasuiot\ ot ~Yef$e ewt~ral, educ.tion..l a"d Wormatiot\al
prosrammml' The FCC, tn ptOpoMI to g1ant s~dal rlt" for the
ot.a1'\1zatiol\$ that serv, the people that W tomlu!l(l;al networb can'l, it
snl)clns I nt~~Hsaty and timely .tanet on .d"~t~. divenlty and
dem~.~y in our toW'," 01 television. Thank YOll.

Sinitr~JrJr1~
Kif' HQ Ts/I, 14
E~f'U HVf Direclo r
Vfd,o Ollt, I!Id" k

•...~ ....'"


